
 
 

 
Response to Scottish Government Consultation on 
Proposals for a New Tribunal System for Scotland 

 
 
Introduction 
 
The STUC is Scotland’s trade union centre.  Its purpose is to co-
ordinate, develop and articulate the views and policies of the trade union 
movement in Scotland; reflecting the aspirations of trade unionists as 
workers and citizens.   
 
The STUC represents over 630,000 working people and their families 
throughout Scotland. It speaks for trade union members in and out of 
work, in the community and in the workplace.  Our affiliated 
organisations have interests in all sectors of the economy and our 
representative structures are constructed to take account of the specific 
views of workers with disabilities, women members, young members, 
Black/minority ethnic members, LGBT members, as well as retired and 
unemployed workers.   
 
As an organisation the STUC is becoming increasingly concerned at 
decisions being taken, particularly by the United Kingdom Government 
that we believe deny access to justice and place significant financial cost 
on those seeking redress from employers at employment tribunals. 
 
Whilst this consultation states that it will initially only deal with the 
tribunals listed the document frequently refers to plans in relation to 
other devolved and reserved tribunals and the potential for transferring 
into the new Scottish tribunal system in the future.  The Government, in 
this consultation, makes mention of discussions with the United Kingdom 
Government in relation to the future of reserved tribunals and that a 
consultation on proposals to merge courts and tribunal judiciary for 
England and Wales will be published later this year.   
 
This follows the merger and reorganisation of the administration 
functions of both the Courts and Tribunals that came into effect on 1 
April 2011.  Our concern would be that should the merger of the judiciary 
go ahead as the Lord Chancellor appear to be suggesting will be the 
case then Scotland will be in an anomalous position specifically with 
regard to employment tribunals.   
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Scotland has its own distinct legal system and while employment 
legislation is reserved our Courts are clearly not.  This is reflected in the 
way that the Employment Tribunals system operates in Scotland.  The 
STUC is concerned that any merger of the employment tribunal judiciary 
in England and Wales will leave the Scottish employment judiciary 
isolated as they could not be merged into a legal system that has no 
jurisdiction in Scotland. 
 
The STUC is of the view that we need to take this opportunity to develop 
a tribunal system that meets the needs of users but also the demands of 
our legal system.  This system should be designed to meet these 
requirements and not just copied from other jurisdictions, our concerns 
would be that we have similarities in the direction of travel being taken 
by the Scottish Government that is likely to result in the full merger of the 
administration and judicial functions of courts and tribunals in England 
and Wales in the very near future. 
 
The STUC is concerned at the proposed arrangement being suggested 
for transferring other devolved tribunals in the future.  Our main concern 
is then suggestion in paragraph 4.63 that future transfers would be 
exercisable by Secondary Statutory Instrument subject to affirmative 
resolution by the Scottish Parliament. 
 
The inclusion of Children’s Hearings as an example causes particular 
difficulty for the STUC and we would believe that if, at some point in the 
future Children’s Panels do become part of the new tribunals service this 
should be on the basis that it would deliver a more effective youth justice 
system, including care and protection of some of Scotland’s most 
vulnerable youngsters.   
 
Any efficiencies in this area should not be based on cost savings but 
how Children’s Hearings can best deliver its statutory functions and this 
would include recognition that, in this particular area, the role of 
administration staff, their expertise of the process and the sensitivities is 
vitally important in delivering a service that has the confidence of the 
users and the wider public.  We believe that interfering with the current 
structures for children’s hearings would not be wise as the organisation 
has already undergone substantial change over the past ten years 
aimed at delivering service improvement. The STUC would support the 
view of UNISON that any further changes would be destabilising to all 
those involved in Children’s Hearings, the Scottish Children’s Reporters 
Administration and potentially their vulnerable users. 
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If the Scottish Government wishes to bring forward proposals at any 
point in the future that could potentially demonstrate further and tangible 
improvement to a service that has already undergone substantial 
change, then any such proposals should be subject to consultation with 
interested stakeholders, primary legislation and parliamentary scrutiny 
and not by SSI.   
 
Question 1: Should the distinctive tribunals system be capable of 
reconsidering decisions and hearing appeals and, if so, what 
grounds of appeal from the First‐tier Tribunal to the Upper‐tier 
should be allowed? 
 
The STUC is of the view that it is in the best interests of those using the 
system to be able to resolve their dispute at an early stage.   
 
However, this should not compromise an individual’s rights to a fair 
hearing and we welcome the fact that the consultation stipulates that the 
inclusion of a second tier appeal within the tribunal system will not 
prejudice the right to appeal where errors have been made on points of 
law to the Court of Session or other appellate body.  Our concern would 
be that it refers to certain circumstances and we would worry that users, 
including trade union affiliates might question why an in-house appeal 
adds to openness and transparency of the tribunal system. 
 
The STUC notes that the Upper tier tribunal will comprise of Judges, 
Sheriffs Principal and Sheriffs by virtue of their office.  The consultation 
then adds that membership of the panel will mean that most of the 
aforementioned will not routinely or maybe never sit on the Upper tier 
tribunals.  The conclusions that the STUC has drawn from the positions 
put forward in Paras 4.11 and 4.12 on Page 18 is that either First-tier 
Chamber Presidents would be hearing these appeals sitting alone or 
that the Upper-tier appeals would involve suitably trained and 
experienced lay members. The STUC would have concerns in relation to 
the former but be fully supportive of the latter.   
 
We believe that the use of lay members in tribunals and appeals is one 
of the key strengths of our tribunal system and remain deeply concerned 
that there are examples in reserved tribunal appeals, where we have a 
particular interest, where appeals have frequently been heard by the 
Judge sitting alone.  
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Question 2: Which functions of judicial leadership in the tribunals 
system should be exercised by the Lord President, the President of 
Scottish Tribunals and the Chamber Presidents, respectively? 
 
The STUC notes the proposal that the Lord President will have 
responsibility for the leadership of the new tribunal system with power to 
delegate the leadership function to others including the new President of 
the Scottish Tribunals. 
 
However, we note from the consultation that it being proposed that the 
President will be selected from the existing Judges, the STUC would 
question whether this should be a judicial appointment. We believe it 
would be more appropriate to recruit a suitable person with the 
prerequisite leadership skills, including the ability to engage with 
employees in the tribunal service, its lay members and other 
stakeholders to deliver a high quality service for others.   
 
The STUC welcomes the aims of the consultation to develop a Scottish 
Tribunals system that is open and transparent but we would also add 
that this should include equality of opportunity.  Given the gender 
imbalance within the current judiciary we would have concerns that the 
proposal to appoint an existing judge to the role would make it less likely 
that appointment would be female. 
 
The STUC is of the view that the tribunal system has to remain a distinct 
function within the legal system and is vitally important that this is the 
position at the outset and should continue to be as and when further 
tribunals, either devolved or reserved are brought into the Scottish 
Tribunal Service.  Having a tribunal service under the control of the Lord 
President, Scotland’s most senior Judge with the President of the 
Scottish Tribunals also being appointed from the judiciary may result in 
the service being seen as overly in control of the judiciary and, as a 
result undermine the importance of tribunals as being the distinct 
function within our legal system referred to earlier. 
 
We would also have concerns that a tribunal system led by members of 
the Judiciary in this way and extending tribunal membership to other 
Judges, Sheriffs Principals and Sheriffs will lead through time to a 
tribunal system that is overly legalistic in its approach to dispute 
resolution and will deter individuals seeking to have disputes resolved at 
tribunals.   
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The STUC recognises that the consultation refers to it not being 
anticipated that members of the Court judiciary will normally sit on 
Upper-tier tribunals but feel that there would be significant danger of 
tribunals taking a far more formal approach if this approach is adopted 
and hearings will move through time to being more akin to Court 
proceedings rather than tribunals. 
 
The STUC would agree that it is important that each tribunal brought into 
the new system now or at any point in the future should retain the 
expertise that exists at the point of transfer. The chamber system will 
have to be flexible to accommodate the diversity of the tribunals likely to 
fall within the system now or in the future.  By having a chamber system 
that has one President and at least one Deputy Chamber President, with 
the potential to appoint additional deputies will ensure that the 
specialism of the individual tribunals is less likely to be lost and the 
service provided to tribunal users will not suffer. 
 
Question 3: Should any restrictions be placed on the ability of an 
appointed member to sit and hear cases in a chamber other than 
the chamber of their primary assignment? If so, what restrictions? 
 
We are concerned at the proposal that an appointed member with the 
agreement of the Chamber President and the authorisation of the Lord 
President can be “cross-ticketed”.  We believe that this particular point is 
in conflict with the commitment that that the specialism and identity of 
the special jurisdictions should be retained.  We welcome the proposal 
to ensure that First-tier chambers are grouped appropriately to avoid this 
happening and how this could help to retain the specialism. However, 
we cannot see how putting inexperienced appointed members, with little 
or no interest in the subject matter of the tribunals in another chamber 
will deliver a better service or indeed the quality of service for the user 
we would expect. 
 
Question 4: Is this the most appropriate option for judicial 
remuneration and if not, what other options are there to remunerate 
fairly the judicial members of the Scottish tribunal system? 
 
The STUC has no comment to make in relation to judicial remuneration 
other than we believe that all judicial staff and staff working in 
administration roles should have access to existing terms and conditions 
including access to public sector pension provision they can afford and 
provides for their retirement. 
 



 
 

6 
 

Question 5: How should procedural rules for the new tribunal 
system be made? 
 
Procedural Rules should be subject to consultation specifically by 
democratic bodies which represent the interests of those who are likely 
to use the tribunals.  
 
Question 6: What issues/opportunities do the proposed changes 
raise for people with protected characteristics (e.g. age, disability, 
gender reassignment, race, religion or belief, sex and sexual 
orientation) and what action could be taken to mitigate the impact 
of any negative issues or to capitalise upon opportunities? 
 
The STUC would have concern over any effective dilution of a broad 
number of specialist judges who have specific understanding of the 
historical and present legal framework within Scotland. The use of such 
a broad number of specialist judges has a direct impact on the 
confidence of all those involved in the system both those directly 
involved and those in wider Scottish society. 
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